Although private suits against the government may be barred by the doctrine of sovereign immunity,' it has long been recognized that in certain circumstances a private litigant may seek equitable relief "intrinsically against the government" by naming a government officer as defendant.' These cases present particular difficulties when the named defendant, for whatever reason, leaves office during the course of the litigation and is succeeded. At common law, a successor could not be substituted as defendant in a suit that had been brought against the predecessor in his official capacity unless a statute or court rule permitted the substitution;' the action was said to abate. 4 A plaintiff thwarted by a succession in office would thus have to begin the litigation anew in order to acquire the desired relief. 5 Since the subsequent suit generally involved the relitigation of numerous issues,' the abatement doctrine has been widely and properly criticized for causing the waste of both judicial and personal resources.
The abatement doctrine in cases involving the succession of public officers has been eliminated under the Federal Rules of Civil Procedure. Rule 25(d)(1) provides that a successor is to be automatically substituted in a suit pending against his predecessor., Automatic substitution does not, however, resolve all of the problems created by a succession in office. Rule 25(d) substitution is purely procedural; 9 the litigation can continue only if, as a matter of substantive law, the controversy survives the substitution. 0 In other words, even though a succession in office will no longer abate a controversy, it may effectively moot the suit and compel a dismissal.
The problem of mootness in rule 25(d) cases is particularly acute when the plaintiff seeks to enjoin a government officer from continuing to engage in a certain course of conduct." When substitution occurs in such a case for injunctive relief in futuro, critical importance attaches to the allocation of the burden of proof on the (1) When a public officer is a party to an action in his official capacity and during its pendency dies, resigns, or otherwise ceases to hold office, the action does not abate and his successor is automatically substituted as a party. Proceedings following the substitution shall be in the name of the substituted party, but any misnomer not affecting the substantial rights of the parties shall be disregarded. An order of substitution may be entered at any time, but the omission to enter such an order shall not affect the substitution.
(2) When a public officer sues or is sued in his official capacity, he may be described as a party by his official title rather than by name; but the court may require his name to be added. Rule 25(d)(1) was amended in 1961 to eliminate the necessity of demonstrating, as a condition of the substitution, that the successor intended to continue the predecessor's policies. See text and notes at notes 20-22 infra. The rules for the Supreme Court and the United States Courts of Appeals contain equivalent provisions. Sup. CT. RULE 48(3); FED. R. ApP. P.
43(c).
I See Advisory Committee's Note to Rule 25(d) (1961) [hereinafter referred to as Note]. 14 As a purely procedural measure, rule 25(d) can have no impact on whether either sovereign immunity or the eleventh amendment will be available bars. Rule 25(d) could not, nor was it intended to, create liabilities that did not previously exist. 3B J. MOORE, FEDERAL PRACrICE T 25-404.
" Cases seeking such relief, often termed "injunctions in futuro," will be the focus of this comment. Although rule 25(d) is intended to operate in a broader range of cases, see note 20 infra, the relief sought in those cases might pose special practical difficulties that call for modifying the allocation of the burden of establishing mootness that is recommended herein. question of mootness. In Spomer v. Littleton,' 2 the only Supreme Court decision in which the effect of a rule 25(d) substitution has played a central role, the Court remanded the case without adjudicating its merits in order to give the plaintiff-respondent an opportunity to demonstrate that the controversy had not been mooted by succession.'" If, as in Spomer, all plaintiffs seeking injunctive relief in futuro are required to establish that the controversy has not been mooted by a substitution of named defendants, then the procedure of rule 25(d) may be turned into an empty formality as inefficient as the abatement doctrine. Requiring the defendant to prove mootness, on the other hand, would rarely generate inefficiency or injustice. Either the successor intends to continue the allegedly improper conduct, in which case it is difficult to conclude that he is prejudiced by litigating the case sooner rather than later, or he intends to discontinue the behavior, in which case he should be allowed to moot the case by so declaring." 4 At first glance, then, common sense suggests the desirability of allocating the burden on the issue of mootness to the successor in cases where the plaintiff has sought injunctive relief against the predecessor in his official capacity.
After reviewing the history of federal substitution measures, this comment examines amended federal rule 25(d)(1) and argues that the rule was intended to place the burden of establishing mootness on the successor. Spomer and its progeny are then discussed and it is argued that the result in Spomer-requiring the plaintiff to establish non-mootness-is best understood as a narrow though ill-defined exception to the general rule allocating the burden to the successor. Finally, the comment argues that the principles underlying certain closely related and well established doctrines provide further support for placing the burden of establishing mootness on the successor, and suggests that this burden should be satisfied by a good faith disavowal of the contested policy. " See text and notes at notes 99-100 infra. A difficult intermediate case arises when the successor claims to have a good faith doubt concerning his intent to continue the challenged behavior. It will be argued that the successor should be required either to disavow the policy or defend its legality in the current suit since the likelihood of continued prejudice to the plaintiff is solely within the successor's control. Id.
I. FEDERAL MEASURES GOVERNING SUBSTITUTION OF SUCCESSOR OFFICERS

A. Substitution Prior to 1961
United States v. Boutwell' 5 firmly established in the United States the common law rule that an action against a public officer in his official capacity abates, in the absence of contrary statutory authority, upon his separation from office during the pendency of an action. Boutwell was an action seeking a writ of mandamus to compel the Secretary of the Treasury to pay the amount due on certain Treasury orders. During appeal of the denial of the writ, the claimants unsuccessfully sought to substitute the successor to the original named defendant. In affirming the result below, the Supreme Court conceded that the claimants might have been seeking the satisfaction of an official and enduring governmental obligation rather than a duty personal to the predecessor. Nevertheless, the Court held that the action abated because the relief sought was necessarily personal to the predecessor. The Court noted that the successor was neither in privity with nor the agent of his predecessor and, in essence, instructed the claimants to seek payment from the successor before seeking judicial intervention." 6 Because the abatement doctrine often forced private plaintiffs to follow round-about procedures and tended to waste judicial resources, 7 the doctrine has been modified by various federal statutes and court rules since 1899. None of the pre-1961 rules, however, provided for automatic substitution, but instead conditioned substitution on a demonstration by the plaintiff that there was a need to continue the action against the successor." Independent issues of 224 (1922) .
11 The 1899 Act, 30 Stat. 822 (1899 , provided for substitution of federal officials "on motion or supplemental pleading filed .... showing a necessity for the survival" of the action. See Caledonia Coal Co., v. Baker, 196 U.S. 432 (1905) . The 1925 Act, 43 Stat. 936, 941 (1925 , provided for substitution of federal, state, and local government officers upon a showing "that there is a substantial need for ... continuing and maintaining the cause and obtaining an adjudication of the question involved." E.g., Ex parte La Prade, 289 U.S. 444 (1933) ; Allen v. Regents of the University System of Georgia, 304 U.S. 439 (1938) .
The 1925 Act later became the original rule 25(d) of the Federal Rules of Civil Procedure. See 3B J. MOORE, FEDERAL PRACTICE 25.01. The Rule was amended in 1948 to alter the time mootness never arose, therefore, as a result of substitution under these rules; if succession made the controversy moot, the plaintiff would be unable to demonstrate a continuing need for the litigation and substitution would be denied. Thus, even though substitution was possible under the pre-1961 rules, if the plaintiff could not demonstrate that the successor was continuing or threatening to continue his predecessor's alleged misconduct, the litigation would be dismissed. 9 As under Boutwell, the plaintiff thwarted by a succession would be unlikely to have his claim adjudicated until the successor committed an overt act that re-invigorated the controversy.
B. The 1961 Amendments to Rule 25(d) and Mootness
In 1961 rule 25(d) was amended to eliminate the abatement doctrine as applied to government officers sued in their official capacity in federal courts." Specifically, the new rule provides for automatic substitution of successors as defendants and deletes the requirement of making a substantial showing of "need for. . . continuing and maintaining" the action. 1 To simplify the procedure of substitution further, rule 25(d) (2) permits an action to describe the officer by title instead of by name, unless the court requires that the name be inserted. Although the amended rule assures that actions against public officers will not abate by providing for automatic substitution, the presence of the successor in court as a party defendant cannot require the court to continue to hear the case if a case or controversy no longer exists. 22 The rule thus clearly shifts the limit for moving for substitution, but the other provisions were left substantially unchanged. 20 The Advisory Committee on Rules's notes indicate that the Rule is intended to operate in suits "in form against a named officer, but intrinsically against the government or the office or the incumbent." The notes listed certain examples: to compel performance of official duties, to obtain judicial review of official orders, to prevent officers from acting in excess of their authority or unconstitutionally. Note, note 9 supra.
court's attention from the propriety of substitution to the propriety of continuing the litigation after substitution.
Since amended rule 25(d) magnifies the significance of the mootness question and does not expressly allocate the burden of proof, determining the proper allocation will be a central concern to the litigants and the courts. Allocating the burden to the plaintiff may result in duplicative litigation and may unnecessarily expose the plaintiff to further harm. Allocating the burden to the successor, on the other hand, may force him to defend the legality of conduct that he does not intend to pursue and may force the court to render an essentially advisory opinion. It is important, therefore, to determine if amended rule 25(d) was intended to allocate the burden of establishing mootness, and if so, how.
Two points are clear: rule 25(d) cannot allocate the burden of establishing mootness to one party in a given case or in general if the relevant substantive law has allocated it to the other. Such a change in the substantive law would be forbidden by the Rules Enabling Act.2 Moreover, even if rule 25(d) were to allocate this burden clearly, a court has the authority to dismiss a case sua sponte on the ground of mootness; a case or controversy being crucial to a court's jurisdiction, the court can notice on its own motion that its jurisdiction has ceased to exist because substitution has mooted the case or controversy. 4 Although rule 25(d)'s allocation of the burden of establishing mootness will not always be important-such as where there is a clear absence of jurisdiction-it will be significant where in futuro injunctive relief is sought against a successor government officer. First, since mootness did not arise as an independent issue prior to the 1961 amendments, rule 25(d) could allocate the mootness burden to either party without conflicting with established substantive law. Second, since it generally will be difficult to predict whether the successor intends to continue the contested policies of his predecessor, the mootness issue will rarely be sufficiently clear to warrant
In Flast v. Cohen, 392 U.S. 83 (1968) the Court noted that one purpose of the case or controversy requirement is to "limit the business of federal courts to questions presented in an adversary context and in a form historically viewed as capable of resolution through the judicial process." Id. at 95. Although the issue that most commonly arises is whether the plaintiff has a sufficient interest in the case to ensure the necessary adverseness, in substitution cases the question is whether the defendant has a sufficient interest in the case to ensure adverseness. ' REv. 125, 126 (1946) .
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spontaneous judicial resolution; in any given case an examination of the originally challenged behavior may well prove inconclusive. 25 Given this setting, several factors suggest that amended rule 25(d) was intended to require the substituted successor to establish mootness as a general rule.
First, the Advisory Committee on Rules concluded that amended rule 25(d) would place the burden of establishing mootness on the successor-defendant. Although the Committee's opinion cannot be granted conclusive weight-as a practical matter, the Committee's intent lacks the force of a legislature's-it certainly merits considerable deference. 26 After observing that the requirement of a "showing that there is a substantial need for continuing the litigation . . . can rarely serve any useful purpose and fastens a burdensome formality," the Committee notes state:
When the successor does not intend to pursue the policy of his predecessor which gave rise to the lawsuit, it will be open to him, after substitution, . . .to seek to have the action dismissed as moot or to take other appropriate steps to avert a judgment or decree.
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This language led one commentator writing soon after the amendment was approved to conclude that rule 25(d) Supp. 187, 190 (D. Md. 1974) , that the amended rule can only shift the burden of establishing mootness to successors in cases involving federal officers; the burden must remain unchanged in cases involving succession of state public officials. This argument is based on a statement in Ex parte La Prade, 289 U.S. 444 (1933), a case disapproved by the Advisory Committee on Rules, see note 28 supra, to the effect that even though a federal statute (such as a substitution statute) could make a federal officer privy to the liabilities of his predecessor-officers, it could not do so for state officers. Id. at 458. Wright's reliance on La Prade is misplaced, however. Rule 25(d) does not make a successor a privy to the liabilities of his predecessor; rather it enables a suit against a government officer to continue uninterrupted by a succession in office. In light of the purely procedural nature of the Federal Rules of Civil Procedure, it could scarcely be argued that a successor could be held liable for the Douglas to this conclusion. Justice Douglas's dissent from the Supreme Court's approval of rule 25(d) was based largely on his preference for the pre-amendment practice which, he claimed, implicitly required the plaintiff to establish that the case had not been mooted by succession." The majority of the Court did not quarrel with Justice Douglas's conclusions as to how the rule would operate, but simply noted their approval of the change."
The operation of the amended rule is also suggestive of an intent to burden the successor-defendant with establishing mootness. If, under rule 25(d) (1) 2 the officer sued in his official capacity is listed by name as the party defendant, the successor is to be automatically substituted as defendant upon taking office. Thus the court need not become aware of the substitution. Moreover, rule 25(d)(2) 33 permits a public officer sued in his official capacity to be described by his official title rather than by name unless the court directs that his name be included. 34 A succession in office is not apt to come to the attention of the court under this provision as well.
Rule 25(d), it has been seen, expressly eliminates the abatement doctrine as well as the requirement that the plaintiff demonstrate a need for continuing the litigation. The rule replaces these doctrines with an automatic rule of substitution designed to operate without the knowledge of the court. Placing the burden of establishing mootness on the defendant would be entirely compatible with the operation of the amended rule. Since the rule embodies an implicit judgment that succession and substitution have no bearing on the existence of a continuing controversy, the successor who brings the substitution to the court's attention should logically have the burden of establishing its significance; in other words, the successor should be required to demonstrate to the court that the substitution that otherwise would have occurred without its knowledge has had the effect of mooting the case or controversy. Spomer was a civil rights class action brought against Peyton Berbling, the then State's Attorney, alleging that he practiced racial discrimination in the exercise of his prosecutorial functions. The plaintiff class sought, inter alia, an in futuro injunction prohibiting the continuation of that behavior. After the Seventh Circuit held on appeal from the dismissal below that a prosecutor does not enjoy absolute immunity from injunctive proscription, 37 W.
C. Spomer was elected State's Attorney and succeeded Berbling.
Invoking the automatic substitution procedure of Supreme Court rule 48(3), Spomer successfully petitioned for certiorari to review the decision of the Court of Appeals.
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Although the Supreme Court was aware of the substitution when it granted certiorari on the question of the scope of prosecutorial immunity, it nonetheless resolved the case on mootness grounds. Without having benefited from briefs of counsel on the subject, the Court doubted that the case presented a concrete controversy between Spomer and respondents. The Court vacated the Seventh Circuit's opinion and remanded the case to that court for a determination of whether the case was in fact moot and whether respondents should be permitted to amend their complaint. 39 In effect, the Court remanded to enable plaintiffs-respondents to attempt to show a need for continuing the litigation.
The intended scope of Justice White's opinion for the unanimous Court is exceedingly difficult to gauge, There is language in the opinion which, if read literally, would completely undermine the intent of the 1961 amendment. For example, the Court noted that Spomer was neither named as a defendant nor was his conduct cited in the complaint; yet the point of the recitation is unclear since this situation will be the norm in a rule 25(d) substitution case. The 414 U.S. 514 (1974) . " Actually, the substitution in Spomer was pursuant to Supreme Court Rule 48(3), but, as the Court noted, the wording of rule 48(3) was based on and is substantially identical to rule 25(d). In fact, the Spomer Court relied on language from the Advisory Committee notes to rule 25(d) in interpreting its rule. 414 U.S. at 521 n.9.
37 Littleton v. Berbling, 468 F.2d 389 (7th Cir. 1972 Court also observed that the claimants did not allege that "Spomer intends to continue the asserted practices of Berbling of which they complain." 4 Rule 25(d), however, eliminated both the abatement doctrine and the requirement of demonstrating a need to continue the litigation; the Court's language arguably reinvigorates these doctrines. Finally, in a footnote, the Court noted that the "automatic substitution" provision was intended to operate whenever "effective relief would call for corrective behavior" by the successor rather than the predecessor and that in applying this standard it is necessary to determine if the controversy has survived the succession. 41 If, by this statement, the Court meant that a finding of mootness makes a case non-justiciable, it was saying nothing exceptional. But, on the other hand, if the Court was indicating that rule 25(d) substitution is to be conditioned upon the plaintiff showing that the controversy will survive the substitution, it was for all practical purposes rewriting the rule.
It is doubtful, however, that the Court disagreed with the Advisory Committee's assessment of the intent of rule 25(d) or believed that rule 25(d) could not allocate the mootness burden to the successor; if it had, it presumably would have so stated. The Court must have had something else in mind. The key to this otherwise mysterious opinion is perhaps contained in one sentence where the Court hinted that the case did not truly involve "a claim against a government officer in his official capacity" within the meaning of the substitution rule. The Court observed that "[t]he wrongful conduct charged in the complaint is personal to Berbling, despite the fact that he was also sued in his then capacity as State's Attorney. ' 4 In other words, even though the Supreme Court had earlier allowed substitution under a rule involving substitution of successors to officers sued in their official capacity, it had come to realize that the alleged misconduct was probably personal and therefore outside the area in which the rule's policies were intended to operate.
This reading of the case is supported by the otherwise paradoxi- sory Committee as a case contrary to the spirit of amended rule 25(d) 4 5 since it required the plaintiff to establish a need for continuing the litigation. Its citation in Spomer, as well as the Court's other observations, would be explicable only if, on its facts, Spomer was outside the area in which rule 25(d) was intended to allocate the burden of establishing mootness to the successor. In other words, Spomer is reasonable if the underlying claim in the case is viewed as being only nominally against a government officer in his official capacity while in reality being against the officer in his personal capacity. Under this reading, Spomer would create a novel category of behavior-personal official action. Certain official-appearing actions would be considered to be too "personal" for rule 25(d) purposes in the absence of allegations that the actions complained of were in fact official policies not personal to the predecessor.
If correct, this reading of Spomer is troublesome because there is a wide range of governmental activity that could conceivably be characterized as "personal official action." In one sense it could be argued that all official action by a public officer is "personal" since it is his individual responses to the duties he undertook when he assumed office. 4 " Under this view, however, the exception would swallow the rule. On the other hand, Spomer might be read as contemplating a distinction between ministerial and discretionary action, since only the latter involves the exercise of subjective and therefore personal judgment. Yet this standard may also be unworkable, posing hopeless problems of linedrawing and conceptualization. 47 Moreover, a discretionary decision can, if exercised consistently, become an official policy. Finally, Spomer might be read as contemplating a general distinction between those actions of an officer that bespeak an official policy and those that do not. Although this standard would nesessarily be ambiguous as well, "nonpersonal" or "official" conduct within the scope of rule 25(d) could be defined as conduct involving a reasonable probability of repetition. 48 There is no point in continuing the litigation if the predecessor's behavior appears to be unique or so idiosyncratic that it is unlikely to be repeated by the successor. Otherwise, official action " Professor Davis, for example, concluded that the ministerial/discretionary distinction has "no affirmative justification" and has proven "unworkable in the context of actions for writs of mandamus." K. DAvIs, ADMINIsTRATIvE LAW, CASES, TEXT, PROBLEMS 167 (1973) .
41 See text and notes at note 88-100 infra.
should be considered to be official and the substitution should not affect the litigation.
Since the Spomer decision does not disclose the breadth of the exception it announces, it is necessary to look at other authorities to determine when a plaintiff seeking in futuro injunctive relief against a successor government official must demonstrate that the controversy has survived the succession. 4 9 A finding of mootness, it must be remembered, does not conclusively deny the plaintiff's requested relief; but it does require the entire proceedings to be vacated, thus forcing the plaintiff to wait for either a threat or an additional harmful act before beginning the litigation anew. Both practicality and policy suggest that Spomer should be read as creating only a narrow exception to the general rule placing the burden of establishing mootness on the successor-defendant. There is some indication that the lower courts have already begun to give Spomer such a narrow reading.
B. Lower Court Succession Cases After Spomer
The lower courts have been confronted with the mootness issue arising from a rule 25(d) substitution on several occasions since Spomer was decided. Although these cases do not, when taken as a whole, precisely delineate the circumstances in which the plaintiff will be obligated to establish non-mootness, they do suggest a tendency to read Spomer narrowly, placing the burden on the plaintiff only where the original defendant's conduct was clearly based on a personal rather than an official policy.
In a small number of cases, as in Spomer, courts acting on their own motion have been able to conclude with ease that a case has been mooted by an official succession. In Safeguard Mutual Life Ins. Co. v. Pennsylvania, 51 a suit for injunctive and declaratory relief, it was alleged that the Insurance Commissioner, George F. Reed, "through his authorized agents, . . . unlawfully and maliciously used various provisions of the Insurance Acts in an effort to circumvent an order of the Dauphin County Court. . ." in order to injure the plaintiff. 52 Following the appointment and substitution of a new Commissioner during the pendency of the litigation, the court, after " The irreparable harm necessary to support an injunctive order should not be confused with whether the controversy has become moot. It is quite possible that the litigation after the substitution will demonstrate that the injunction should not issue.
'
See text and notes at notes 51-74 infra. 5' 372 F. Supp. 939, 946, 948-49 (E.D. Pa. 1974 discussing Spomer extensively, held the action for injunctive relief moot; the court noted that the wrongful conduct challenged was personal to the predecessor and that no allegations had been made that the successor was engaged in similar misconduct.
3 A similar case, Lusk v. McDonough, 5 4 was an action seeking declaratory relief from the informal rule of defendant state judge forbidding courtroom appearances by women wearing slacks. The action was held to have been mooted by_ the defendant's separation from office. Again, as in Safeguard, the court emphasized the personal character of the alleged misconduct and the failure to assert a threat of repetition by the successor."
Both Safeguard and McDonough were straightforward cases falling squarely within the narrow confines of Spomer; in each case the court could easily conclude that the alleged misconduct-a malicious abuse of authority in the one case and an idiosyncratic informal rule in the other-was so personal that there was virtually no likelihood of repetition by the successors. Since the likelihood of a continued controversy was virtually nonexistent, the courts recognized their clear lack of jurisdiction and held the cases moot on their own motion 6 In most of the cases since Spomer, however, a full hearing on the merits has followed the automatic substitution, although the opinions rarely include a careful discussion of the mootness question. Typical of these cases is Cabrera v. Municipality of Bayamon, 5 7 in which the court summarily concluded that Spomer was "different, not merely distinguishable." ' 8 Cabrera was a class action by town residents seeking to enjoin the municipality, the Mayor and the Head of the Municipal Dumps Operation System from continuing to operate a dump near their land. The district court issued the Md. 1974) . In Hirsh, the court arguably misapplied Spomer in holding that an action by a discharged employee against two state officials for declaratory relief from his allegedly unlawful and unconstitutional dismissal became moot when the two named officials were succeeded. This case is not germane to the analysis, however, because the successors were the ones who moved to have the suit declared moot.
56 See text and note at note 25 supra. 370 F. Supp. 859 (D.P.R. 1974) .
Id. at 871.
injunction even though both named defendants had been succeeded prior to its issuance." The court decided that Spomer did not foreclose it from requiring the successors to take affirmative steps to abate the pollution," 0 intimating that the finding of mootness in Spomer was based on the Supreme Court's reluctance to reach the merits. 6 Although the court did not suggest any explanation for its result, Cabrera is characteristic of quite a few cases decided under amended rule 25(d) in which mandatory injunctive relief from a current and continuing injury is sought." The issue in these cases is whether the successor will be allowed to permit the effects of the predecessor's alleged misconduct to harm the plaintiff. 3 Such cases can hardly come within Spomer, despite the theoretical uncertainty concerning the successor's future action, because the ongoing harm is itself the basis of a continuing controversy between the parties." Requiring the plaintiff to supplement his proof would serve no purpose.
In several other substitution cases involving behavior similar to the conduct challenged in Spomer, mootness has not been found where the conduct was apparently based on an official and longstanding policy. Patterson v. McDougall," for example, involved a pro se complaint filed by inmates of a Georgia prison against the Director of the Georgia State Board of Corrections seeking to enjoin the continuation of an alleged tradition of brutal mistreatment, racial and religious discrimination and deprivation of various con-" The opinion does not clearly specify whether the succession occurred during the trial or in the period after the trial ended but before the decree issued. Id. at 871.
0 Id. at 870. The dump had grown so large that affirmative corrective measures were necessary to prevent further damage to nearby properties. stitutional rights. After the district court had dismissed the complaint on technical grounds, the named defendant was succeeded; the court of appeals reviewed the merits of the dismissal in spite of the succession and found the dismissal improper. Although the successor had not moved to declare the case moot, the remand order nonetheless included an instruction to the district court to examine the mootness question raised by the succession. The court of appeals doubted, however, that the case was moot under Spomer because "[here] the wrongdoing is alleged to permeate many levels of prison personnel, and, if proved, would likely require relief to correct institutionalized abuses." 6 6 The challenged conduct was further described as "pervasive and long-continued." 6 7 Even though acts of racial discrimination were held to be "personal" in Spomer, Patterson appears to stand for the proposition that such presumptively personal misconduct will, for mootness purposes, be considered "official" if part of a pervasive tradition of such misconduct. 8 A court could readily assume that such longstanding institutional practice is likely to be continued by the successor. If the successor desires to reverse the contested policy, it seems less burdensome to require him to disavow the policy rather than to subject the plaintiff to the possibility of further harm. If he does not, there is no reason to delay a decision on the merits. Numerous decisions predating Spomer appear to support this view. 9 Spomer also has not controlled in cases where the successor is called upon to perform an essentially ministerial act and thus is only a nominal defendant. Ford v. Hollowell, 7 0 for example, was a proceeding against the Superintendent of the Mississippi State Penitentiary for a writ of habeas corpus. The petitioner claimed that his conviction was invalid because it had allegedly been based on an indictment of a grand jury from which blacks were systematically 16 506 F.2d at 6 n.5. In Spomer, the Court noted that the question of whether "effective relief would call for corrective behavior" by the successor was important in determining whether the controversy survived the succession.
' Id. excluded. Despite a succession in the office of Superintendent, the court reached the merits without discussing either Spomer in particular or mootness in general. But the court's silence may have an explanation. Since the successor never argued that the case was moot, dismissal for mootness would have been proper, under the suggested reading of Spomer, only if the court were certain that the succession had deprived it of jurisdiction. The court in Hollowell could not make such a finding; although the predecessor had not personally perpetrated the alleged wrongful behavior, the successor was the official capable of granting the desired relief. For the purposes of correcting the wrong, it did not matter whether the predecessor or the successor was the current office holder and therefore the nominal defendant.
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In a final category of cases, the courts have reached the merits after substitution without pausing to examine mootness despite the personal nature of the underlying behavior. These cases involve attempts to disturb the exercise of the defendant's prosecutorial discretion, an area of behavior that would, especially after Spomer, appear to be highly personal. Yet an action to enjoin the Attorney General and the U.S. Attorney for the District of Columbia to exercise their discretion to initiate prosecutions under the seldom enforced 1925 Federal Corrupt Practices Act was not found to have been mooted by succession in Nader v. Saxbe.
2
It is peculiar that the court in Nader v. Saxbe did not trouble to distinguish its case from Spomer, the misconduct in both cases involving alleged improprieties in the exercise of prosecutorial discretion. There are logical grounds on which the cases might be dis-7, In a sense, a habeas corpus case is not a suit for injunctive relief in futuro but is an action to remedy the continuing injury of unconstitutional imprisonment; it should therefore be outside of Spomer on this ground as well. For examples of pre-Spomer cases against nominal defendants called upon to perform essentially ministerial tasks which were held not to have been mooted by succession, see Smith v. Cherry, 489 F.2d 1098 (7th Cir. 1973 Supp. 45 (M.D. Fla. 1974) . It is easier to understand why the Owens case was not mooted by the succession than it is in Saxbe. The underlying complaint in Saxbe was that the predecessors had abused their prosecutorial discretion; such abuse is not readily attributable to the successors. In Owens, on the other hand, the underlying complaint was that the statute being enforced was unconstitutional; the merits of this complaint were not at all dependent upon the identity of the nominal defendant. tinguished, but the court chose not to mention them. For example, in Spomer the alleged misconduct was malicious and not alleged to be part of a long-standing tradition; it was relatively unlikely that it would be continued by the successor. In Saxbe, on the other hand, the alleged misconduct was traditional and pervasive; the court could have assumed that it would be likely to be repeated if the successor was unwilling to disavow it. In any event, cases such as Saxbe demonstrate the strong tendency of the lower courts to confine Spomer to its precise facts, by brute force if necessary.
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Other than in cases of continuing harm or where the officer is only a nominal defendant, the lower courts have not yet articulated clear standards for determining when Spomer will require a plaintiff seeking an injunction in futuro against a government officer in his official capacity to demonstrate that the action has not been mooted by a succession in office. The cases suggest, however, that the courts have implicitly been applying Spomer in one of two ways. First, the cases could be read only as establishing that in certain defined circumstances the plaintiff will not be burdened with establishing non-mootness. Other situations are presumably to be analyzed on a case-by-case basis. Such a reading, however, leaves certain questions unanswered: Does Spomer represent the exception, or is it the rule? How does a court determine whether to follow Spomer in any given case? If Spomer is applied, how does a court establish what the plaintiff must do in order to continue the case? It would thus seem necessary, in the absence of a principal rule, to decide the unsettled cases on the basis of a somewhat mysterious and ad hoc examination of the facts involved.
Second, it could be argued that the cases, when taken as a whole, establish a straightforward procedural rule: unless, as in Spomer, the court is so confident that the successor will not continue the predecessor's behavior-in other words, that the predecessor's behavior was "personal," however that term is defined-the court will proceed to the merits unless the successor affirmatively establishes the case is moot. Such a procedure would not unduly conflict with rule 25(d)'s general principle of requiring the successor affirmatively to establish mootness. That policy would be sacrificed only in the rare cases where the court was certain that the successor was unlikely to continue the contested policies; in such cases the plaintiff would be unlikely to be prejudiced by the finding of mootness. In the great majority of cases, the successor would either assent to continuing the litigation or attempt to establish mootness. Although this rule would be defensible in light of the policies of amended rule 25(d), 7 4 the courts have not expressly purported to follow it.
III. RELATED DOCTRINAL PRINCIPLES
Outside the context of a rule 25(d) substitution, settled rules determine when a successor is bound by an injunction issued against his predecessor and when a defendant in an action for injunctive relief can moot the action by alleging that the challenged conduct will not be repeated. An examination of these rules and the policies that underlie them suggests the propriety of generally requiring a rule 25(d) successor to establish mootness if he wishes to avoid continuation of the litigation.
A. The Obligation of Successors to Honor Injunctions Issued Against Their Predecessors
At common law, an injunction was binding not only against its specific addressee, but also against privies of the addressee who had notice of the decree . 7 The concept of privity has been used to define the class of persons who, although not parties to the proceeding in which the decree was issued, will be bound by the decree because their interests in the matter are closely related to those of the addressee. If only the addressee himself were bound, he could easily 7 ' See text and notes at notes 27-33 supra.
11 Such a rule would not, moreover, require the courts to undertake the unwieldy task of determining when behavior is likely to be continued by a successor. Since the presumption is that the behavior will be continued in all but the unusual cases, the successor will bear the burden of going forward to establish that the behavior will not be repeated. If the court is not certain that the behavior is unlikely to be repeated and the successor does not attempt to go forward, the litigation will not be interrupted by the substitution. To combat a successful demonstration, the plaintiff should be entitled to supplement his pleadings to show, for example, that the predecessor's policies were not original with him but were based on a longstanding official tradition.
11 See Regal Knitwear Co. v. NLRB, 324 U.S. 9 (1945) ; United States v. Dean Rubber Mfg. Co., 71 F. Supp. 96, 98 (W.D. Mo. 1946) . See generally 7 J. MOORE, FEDERAL PRACTICE circumvent the injunction by having others act on his behalf. 77 Thus, an agent of the addressee who knowingly transgresses the injunction 78 or a non-agent who knowingly aids and abets a violation of the decree 79 will be held to be in contempt of court.
The policy of ensuring the integrity of injunctive decrees does not necessarily require that successor officers be bound by their predecessor's injunctions. If the successor was not appointed in order to thwart the decree, it could be argued that he should not be held to be a privy. 0 Yet in two older cases, the Supreme Court held that successors were required to honor injunctions that had been issued against their predecessors, even though the successors had evidently been appointed in good faith." The Court reasoned that since the original relief ran against the office of the successor, the successor could not have independent justification for engaging in the proscribed behavior. This doctrine has persisted to the present; several recent federal cases have held that successors are bound by final injunctions addressed to their predecessors 3 subject to the right to attempt to modify or dissolve the decree in equity." In Lucy v. Adams, 5 for example, the successor of a Dean of Admissions at the University of Alabama sought construction of an injunction issued to his predecessor. The predecessor had been enjoined from pursuing an admissions policy based on racial discrimination. After commenting on the strong identity of interest between the predecessor and the successor, the court expressed fear that the original decree would be thwarted if the successor were not bound, even though it had not found that the successor had been appointed to circumvent the order. 8 The court held that the decree would bind the new Dean as well as all other university officials with knowledge of it. In essence, the entire Admissions Office was held to be bound by the original injunction.
The principle of the Lucy case serves to protect not only the plaintiff's established rights but also the court's resources. The plaintiff is not required to go through a potentially endless stream of litigation to prevent future office holders from engaging in behavior that he has once established to be wrongful. Similarly, the court is not required to hear essentially the same case over and over again, a redundancy that the principle of res judicata prevents in cases involving the same parties. The Lucy doctrine does not, moreover, operate to the undue prejudice of the successor since the injunction can be equitably dissolved upon a proper showing."
Although the Lucy doctrine is firmly rooted in the law, it is not directly controlling where the successor takes office before the injunctive decree is issued. Nevertheless, the policy underlying the doctrine suggests that it is proper in those cases to require the successor either to disavow the contested policy or defend its lawfulness. Just as the mere fact of succession is an insufficient reason for a court to emasculate an injunction issued against the predecessor officer in his official capacity, the substitution of a successor officer during such litigation should also be an insufficient reason in and of itself for the court to assume that the pending action has become moot if the plaintiff cannot demonstrate otherwise. In either case, the identity of the interests and the likelihood of continuity in policy call for analogous results: if the injunction has issued, the successor Every order granting an injunction and every restraining order. . . is binding only upon the parties to the action, their officers, agents, servants, employees, and attorneys, and upon those persons in active concert or participation with them who receive actual notice of the order by personal service or otherwise. See cases cited in note 76 supra.
" It is interesting that in Spomer the successor was not required to defend the legality of the predecessor's racial discrimination whereas in Lucy the successor was held to be bound by a decree prohibiting the predecessor from continuing his discrimination.
It is well settled that an injunction governing a continuous course of conduct may be modified or dissolved in equity if circumstances unforeseen when the decree issued make application of the injunction to the unforeseen circumstances a hardship. FED. R. Civ. P. should be bound; if the injunction has only been sought, the successor should defend.
60(b);
B. Voluntary Cessation and the Discontinuance Doctrine
One of the issues addressed by the Supreme Court in United States v. W. T. Grant Co. 8 " was whether the defendant's voluntary cessation of the behavior challenged in a case for injunctive relief would constitute a sufficient reason to find the case moot. The Government had sought to enjoin an individual under the Clayton Act from serving as a director of the boards of certain competing corporations. In an attempt to moot the action, the individual defendant resigned a sufficient number of his memberships to eradicate the conflict and promised never to resume those memberships. The Court refused to view the case as moot, remarking that the defendant had not met the "heavy" 8 9 burden of demonstrating that "there is no reasonable expectation that the wrong will be repeated."" 0 Since W.T. Grant, it has become well established that, in the absence of external factors that make repetition of the challenged conduct unlikely, 9 ' voluntary cessation will moot an action only if the defendant admits the illegality of his conduct in addition to his promise not to repeat it. 9 2 -345 U. S. 629 (1953) Co., 141 F.2d 331, 334 (8th Cir. 1944) . 90 The Court refused to grant the injunction, however. It stated that injunctive relief required "some cognizable danger" of repetition-"something more than the mere possibility which serves to keep the case alive." 345 U.S. at 633 (emphasis supplied).
11 Compare SEC v. Medical Comm. on Human Rights, 404 U.S. 403 (1972) , with United States v. Concentrated Phosphate Export Ass'n, 393 U. S. 199 (1968) . See also text and note at note 94 infra.
92 See, e.g., United States v. Trans-Missouri Freight Co., 166 U.S. 290, 308 (1897); Walling v. Helmerick & Payne, 323 U.S. 37, 43 (1944) ; United States v. Aluminum Co. of America, 148 F.2d 416, 448 (2d Cir. 1946) ; Consumers Union of the United States, Inc. v. Veterans Administration, 436 F.2d 1363 (2d Cir. 1971 Cherry v. Postmaster General, 332 F. Supp. 785 (S.D.N.Y. 1971 ), aff'd, 460 F.2d 1063 (2d Cir. 1972 .
Although it has been suggested that an admission of illegality might be insufficient to moot the action, Note, The Mootness Doctrine in the Supreme Court, 88 HARv. L. REv. 373, 384 (1974) , the weight to be accorded an admission is likely to depend on such factors as the character of the past misconduct, and the ability of the defendant to control repetition of the behavior, particularly where government officers are defendants. Compare Lankford v. Gelston, 364 F.2d 197 (4th Cir. 1966), and United States v. Atkins, 323 F.2d 733 (5th Cir. 1963) , with Cherry v. Postmaster General, 332 F. Supp. 785 (S.D.N.Y. 1971 ), aff'd, 460 F.2d 1063 (2d Cir. 1972 , and United States ex rel. Wakeley v. Pennsylvania, 247 F. Supp. 7 (E.D. Pa. 1965) .
Two closely related policies underlie the so-called discontinuance doctrine: preservation of judicial resources and protection of the plaintiff's interests. 3 If-the litigation has approached completion before the defendant's recantation, a finding of mootness would possibly compel an unnecessary expenditure of judicial resources in the future to retry the issue. A person who is unwilling to defend the legality of his contested behavior or admit its illegality can logically be presumed likely to repeat it. On the other hand, a court would have less reason to fear that its resources would be wasted if the recantation were coupled with an admission of illegality; a person would be unlikely, and probably foolish, to resume conduct that he has freely admitted to be illegal. Without tangible assurance that repetition is unlikely, 94 judicial economy is best served by early litigation, regardless of its eventual outcome.
The discontinuance doctrine also protects the interests of the plaintiff. If voluntary cessation were to moot these cases, the plaintiff would be forced to endure more harm or the threat of more harm before being entitled to attempt to demonstrate that he is entitled to injunctive protection. 5 REv. 1672 REv. , 1675 REv. (1970 .
'" A defendant may also establish mootness by persuading the court that changed circumstances make repetition of the challenged conduct exceedingly unlikely. In United States v. Concentrated Phosphate Export Ass'n, 393 U. S. 199 (1968) , the Court rejected such a claim and remanded the case for a determination of whether the injunction should issue. The defendant association argued that a change in the regulations of the Agency for International Development made the continued existence of the association uneconomical, but the Court held that the "stringent standard" for establishing mootness had not been met because there was a "reasonable possibility" that the member companies would re-organize in another form. Cir. 1945) . The stringent standard for establishing mootness in these cases is entirely appropriate: neither the plaintiff nor the judicial system should be exposed to the possibility of a renewal of the alleged misconduct if the defendant is not willing to admit the illegality of his actions and cannot persuasively demonstrate that external forces would prevent him from repeating the conduct even if he tried.
" See text and note at note 87 supra. The plaintiff's interests may be best served by immediate litigation even if he is unable to prevail eventually on the merits; in that case the plaintiff may be better off if he is forced to adjust to the reality of the legality of the defendant's behavior immediately rather than later. dicated without unnecessary delay. Moreover, it is difficult to conclude that the discontinuance doctrine prejudices the defendant even if he were to be enjoined from engaging in behavior he sincerely intended to abandon." Although the defendant would have to absorb litigation expenses to defend such a suit, such prejudice seems insignificant when it is recalled that it was his alleged misconduct that generated the lawsuit in the first place; the legal system generally requires an individual to defend his actions at his own expense.
However, because the voluntary cessation cases resolve the mootness issue on the basis of the likelihood of repetition of the challenged behavior by the one originally engaged in it, the doctrine could be viewed as having only limited applicability in succession cases where the successor has an unblemished record. But here again, the policy underlying the doctrine-that a case should not be found moot when there is a reasonable likelihood of recurrence of the challenged behavior-can be applied in full force. The fact the the successor has an as yet unblemished record does not alter the relevant inquiry-whether the behavior is likely to be repeated-although it should enable the successor to moot the case through voluntary cessation with greater ease. 9 " A finding of mootness is not warranted if there is a reasonable likelihood that the challenged conduct will be repeated. In Spomer the Court could reasonably conclude that the successor was not apt to continue the predecessor's personal policy of racial malice; a finding of mootness was therefore reasonable. In most of the lower court cases, however, such a finding could not be made and the courts quite properly reached the merits after noting the substitution.
CONCLUSION
Since a moot case is not a "case or controversy" within the meaning of article III, section 2 of the Constitution, a federal court has no jurisdiction to decide it. It is not always readily apparent, however, whether a case is moot or not. In particular, it is exceptionally difficult to ascertain whether a case in which in futuro injunc- tive relief is sought against a government officer in his official capacity is mooted when his successor is substituted under the automatic procedure of rule 25(d) of -the Federal Rules of Civil Procedure. Given the difficulty of accurately predicting the successor's future actions, the choice of presumption in this situation-mootness or non-mootness-and the corresponding allocation of the burden of overcoming the presumption may often be dispositive. Several practical factors suggest that the burden of demonstrating mootness should generally be on the successor. First, in acceding to the predecessor's office, the successor inherits the predecessor's duties, powers, objectives, and, quite possibly, priorities as well. This strong identity of interests will often generate a consistency in official behavior and attitude that overlaps separate tenures. Moreover, if, in light of this strong identity, the successor does not argue that the contested conduct was personal to the predecessor and thus that the case has become moot, it seems reasonable to assume that he will continue the behavior. Second, a finding of mootness will give the successor a grace period in which he can continue his predecessor's challenged policies without fear of sanction; this grace period exposes the plaintiff to further harm of the nature he has already attempted to challenge. Third, as a matter of practicality it will be much easier for the successor to establish mootness by disavowing the contested policy than it will be for the plaintiff to establish non-mootness by demonstrating a continuation or threat of continuation of the challenged conduct. A successor may be able to avoid judicial review of the contested policies for quite some time while permitting the cloud of possible resumption to hang over the plaintiff's head. Finally, judicial economy is not well served by dismissing litigation that is in progress when there is a likelihood that the proceedings will eventually have to be repeated.
The relevant legal factors also suggest the propriety of presuming that an action has not been mooted by substitution. Rule 25(d), when viewed in light of the Advisory Committee's notes, seems intended to burden the successor with establishing mootness after substitution. Furthermore, the policies of the Lucy doctrine and the discontinuance doctrine-preservation of the plaintiff's interests in achieving a binding resolution on the merits and efficient use of judicial resources-also call for burdening the successor.
In Spomer and a handful of cases decided directly under it, the courts have departed, however, from the principle of requiring the defendant to establish non-mootness. Since the Spomer Court in all probability did not intend to re-establish the practice of requiring plaintiffs to establish non-mootness, it is important to determine when Spomer shifts the burden to the plaintiff. If Spomer is to remain the exception instead of becoming the rule, a court should shift the burden to the plaintiff only when convinced that the predecessor's policy was so personal that the successor would be unlikely to repeat the wrongful actions. The successor should bear the burden of establishing mootness in all but the rare cases where the court is confident that the substitution has certainly mooted the action. This rule would not seriously conflict with the policies of amended rule 25(d)-the burden would be on the successor in most cases-and would comport with the policies of the Lucy and discontinuance doctrines; the plaintiff would be required to establish non-mootness only where it seemed certain that neither the legal system nor the plaintiff would suffer as a result.
Finally, if the successor will typically bear the burden of establishing mootness, it is important to determine what he must do to perform that task. In the voluntary cessation cases, the courts have tended to require more than a statement of intent not to continue the challenged behavior, and have at times sought a confession of illegality or a demonstration of compelling external circumstances as additional requirements. 8 Yet in cases where a government official offers to discontinue his challenged behavior, the courts appear to be satisfied with an apparently good faith disavQwal 5 5 Importing this lesser standard of proof seems entirely appropriate where the successor offers to discontinue his predecessor's behavior. Since the identity of interest between the successor and the predecessor is not absolute and the successor has as yet done no wrong, the court should have little reason to fear that the disavowal is a sham. 100 Arthur Supp. 7 (E.D. Pa. 1965) .
" I See, e.g., Four Star Publications, Inc. v. Erbe, 304 F.2d 872 (8th Cir. 1962) . The court may wish to vary the burden in accordance with the circumstances. Where the challenged policy is government-wide and has persisted through several successions, a good faith disavowal may be insufficient. See, e.g., United States v. Atkins, 323 F.2d 733 (5th Cir. 1963). The successor should not be able to shift the burden to the plaintiff by merely alleging his belief that the predecessor's alleged misconduct was personal under Spomer and therefore not attributable to him but otherwise refusing to disavow the policy. 'the court would not have been willing to conclude on its own motion that the challenged conduct was so personal as to moot the case, then the successor should be required either to disavow or defend. The successor's statement of belief should not by itself be sufficient to persuade a court that the challenged conduct was not likely to.be repeated.
